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MOTION DECISION 
 

POLICE CONSTABLE ADAM LOURENCO (99971) 

 

DATE:   2019.08.29 

REFERENCE: 27.2014  & 28.2014 
 
Acting Superintendent Hegedus: Before rendering my decision in this matter, I would 

like to thank Mr. Lawrence Gridin, defence counsel (for Applicant Constable Lourenco), 

Mr. Jeff Carolin (for Respondents - Public Complainants B.A. and M.M.), Mr. Jerry Leung 

(for Respondent Toronto Police Service) for their arguments, and exhibits tendered, all of 

which have assisted me in reaching my decision.  

 

At the time of this motion Constable Adam Lourenco (99971) faces one count of Making 

an Unlawful or Unnecessary Arrest and two counts of Discreditable Conduct contrary to 

the Police Services Act (PSA). Constable Sharnil Pais (9706) faces one count of Making 

an Unlawful or Unnecessary Arrest. 

 

The Applicant requested one of the following orders: 

 

1)  An order compelling the Toronto Police Service (TPS) to disclose to the defence 

evidence in its possession of Y.B.’s discreditable conduct or associations, 

including: the evidence about Y.B.’s background collected in the Homicide Unit’s 

file.  

2) In the alternative, an order compelling the lead investigator of the TPS investigation 

into the homicide of Y.B. to participate in an interview with the defence and answer 

questions pertaining to Y.B.’s discreditable conduct or associations.  
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3) In the further alternative, an order that the hearing officer shall refrain from any 

reliance on the submission that Y.B. was a law abiding citizen or was otherwise a 

witness of good character.  

 

4) Such further and other relief that counsel may advise and which this tribunal may 

permit.  

 

Decision on Motion 
 
Based on the materials and submissions of the Applicant, the Respondent (TPS), and the 
Respondents (Public Complainants) I deny the motion of the Applicant and do not grant 
any of the orders sought by the Applicant.  

Materials and Submissions Relied Upon 
 
In order to reach my decision I have considered the Applicant’s (Constable Lourenco) 
submissions and replies in the tribunal, the Factum of the Applicant (Exhibit B), the Book 
of Authorities of Applicant (Exhibit C), the Affidavit of Kathryn Ginn (Exhibit D), and the 
Supplemental Authorities of the Applicant (Exhibit J). 
 
I have considered the Respondents’ (Public Complainants B.A. & M.M.) submissions and 
replies, and the Responding Record (Public Complainants) (Exhibit E). I have considered 
the Respondent’s (TPS) submissions, Factum of Respondent (TPS) (Exhibit F), and 
Affidavit of Aidan Fishman (for TPS) (Exhibit H). 

Main Issues 
 
The first broad issue I must consider in this matter is whether to order production or 
disclosure of potential records of past discreditable conduct or order an interview in 
regards to the homicide investigation of the deceased public complainant Y.B. I will use 
the term disclosure instead of production from here forward. The second broad issue I 
must consider in the alternative is whether to place any reliance on the character and 
credibility of the deceased public complainant Y.B. as it relates to his testimony during 
the hearing. 
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Background 
 
This is a brief outline of the circumstances that led to this motion. This matter originally 
involved four public complainants but only two remain in these proceedings. On 
November 21, 2011, the four original public complainants were exiting a residential 
building on Neptune Drive in the City of Toronto, a property of the Toronto Community 
Housing Authority. They resided on the property. The four initial public complainants were 
approached by the Applicant in this motion (Constable Adam Lourenco) and the second 
involved officer, Constable Sharnil Pais. An interaction took place which led to all four 
public complainants being arrested and charged with criminal offences. The criminal 
charges were subsequently withdrawn in court by the Crown and some of the public 
complainants entered into common law Peace Bonds. 
 
Prior to this hearing commencing, one of the four original public complainants, B.A., 
withdrew his complaint and did not take part in the proceedings. A second complainant 
also known as B.A. as well as M.M. and Y.B. continued. A hearing commenced on August 
8, 2017 and the three remaining public complainants as well as other witnesses, provided 
testimony. Y.B. testified on August 14 and 15, 2017.  After the completion of all testimony, 
closing submissions were completed on October 15, 2018. Counsel for Constable 
Lourenco (The Applicant) was scheduled to make reply submissions on November 22 
and 23, 2018. On November 14, 2018, prior to those reply submissions, one of the public 
complainants, Y.B., was killed during a shooting occurrence. The Applicant subsequently 
filed this motion. 
 
I have summarized the factums and submissions of the Applicant, the Respondent (Public 
Complainants) and The Respondent (TPS) below. 
 

Submissions of the Applicant  
 
The Applicant sought further disclosure through this motion. He summarized the transcript 
of the Homicide Unit press conference from November 14, 2018 (Exhibit D, exhibit h) 
which indicated that Y.B. was in a parked vehicle in the company of his associates who 
were in another vehicle. The occupants of a third vehicle began shooting at the target 
Y.B., and his associates returned gunfire. Y.B. was armed with a loaded gun but did not 
fire it. There were at least four different firearms used. The TPS Homicide Unit said they 
would be looking into whether Y.B.’s murder was in retaliation for another act of violence.  
 



6 
 

The Applicant submitted that the TPS Homicide Unit had publicly stated that Y.B. was a 
criminal. The evidence strongly supported his involvement in gang activity. There was a 
reasonable inference that he was a criminal before the date of his death. His criminal 
conduct is relevant to his credibility at the time he testified. The Applicant argued that the 
likelihood of Y.B.’s bad character was dependent on the evidence before me on this 
motion which was not part of the hearing proper. The Applicant requested disclosure of 
material in the possession of the TPS so he would not be restricted to arguing about a 
reasonable inference. 
  
The Applicant submitted that the credibility of Y.B. was an issue and drew my attention to 
the closing submissions of the Respondent (TPS) who said: the complainants had no 
motive to fabricate, their credibility was bolstered because they had no stake in the 
outcome, and they had moved on with their lives as productive members of society. 
Counsel for the Respondents (Public Complainants) had said that they didn’t create public 
safety concerns, were upstanding members of society, and did not have an anti-police 
bias. 
 
The Applicant noted that Y.B. was named as an alleged victim in the Notices of Hearing 
(NOH) for two offences. He testified on August 14 and 15, 2017 regarding all three Notices 
of Hearing (NOH). The Applicant had received no disclosure of any bad character on the 
part of Y.B. In closing submissions in October 2018, all parties spoke about Y.B.’s 
credibility and the opposing parties spoke about his good character.  
 
The Applicant noted that a principle of natural justice is adequate disclosure which was 
articulated in Howe v. Institute of Chartered Accountants [1994] O.J. No. 1803 (Exhibit C, 
Tab 3). He submitted that the disclosure principles in R. v. Stinchcombe [1991] 3 S.C.R. 
326 (Exhibit C, Tab 23) applied in the tribunal and were not limited to the criminal forum.  
 
The Applicant submitted that Stinchcombe and R. v. McNeil, [2009] 1 S.C.R. 66 (Exhibit 
C, Tab 19) principles have been held to be fully applicable in administrative law discipline 
proceedings and recent cases such as in Howe v. Institute of Chartered Accountants have 
held that professional discipline cases require the highest duty of procedural fairness and 
require disclosure that approaches that of court proceedings.  
 
In Sherrif v. Canada (Attorney General), [2006] F.C.J. No. 580 (Exhibit C, Tab 26) and 
Ontario (Human Rights Commission) v. Ontario (Board of Inquiry into Northwestern 
General Hospital), [1993] O.J. No. 3380 (Exhibit C, Tab 9) the courts noted that 
professional discipline bodies have applied the Stinchcombe principles. That was further 
reinforced in Deloitte & Touche LLP v. Ontario (Securities Commission), [2003] 2 S.C.R. 
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713 (Exhibit C, Tab 1) where the court held that the Stinchcombe standard of disclosure 
was reasonable. 
 

Submissions of the Applicant Continued  
 
In McCormick v. Greater Sudbury Police Service, [2010] O.J. No. 793 (Exhibit C, Tab 7) 
the court noted that a higher standard of disclosure for professional discipline bodies has 
been recognized. In Toronto Police Service v. Ramos and Kharbar, TPS Disciplinary 
Tribunal, June 20, 2018 (Exhibit C, Tab 29) the retired Justice noted that disclosure 
obligations in police disciplinary matters require a high standard of disclosure as was also 
discussed in Toronto (City) Police Service v. L.D., 2016 ONSC 5500 (Exhibit C, Tab 27). 
 
In R. v. O’Connor, [1995] 4 S.C.R. 411 (Exhibit C, Tab 21), the court noted that relevance 
referred to the credibility of witnesses. In Regional Municipality of York v. McGuigan, 2018 
ONCA 1062 (Exhibit C, Tab 25) the court explained there are no degrees of relevance. 
Even information of limited probative was subject to disclosure if it was relevant. The 
defence was not required to demonstrate how material would be useful.  
 
The Applicant submitted that the case of Law Society of Upper Canada v. Savone 2015 
ONLSTA 26 (Exhibit C, Tab 4), Law Society of Upper Canada v. Savone 2016 OCSC 
3378 (Exhibit C, Tab 5) had approved the Stinchcombe standard of disclosure in the 
discipline context. The Law Society of Upper Canada v. Savone was the most up-to-date 
law of disclosure and post-dated the Respondent’s materials in West Park Hospital v. 
Ontario Nurses’ Association, (1993) 37 L.A.C. (4th) 160 (Exhibit G, Tab 6). The Applicant 
submitted that regardless, he had met the test in West Park Hospital v. Ontario Nurses’ 
Association. Bad character evidence is relevant and any prior misconduct, including an 
allegation, is relevant unless the witness was acquitted. 
 
The Applicant submitted that Law Society of Upper Canada v. Savone was binding on me 
because it was a Divisional Court case and it adopted Stinchcombe in the disciplinary 
context. R. v. McNeil, noted that if the Crown is put on notice that there is relevant 
information in the hands of a third party, it has a duty to make reasonable enquiries to 
obtain and disclose that information. 
 
If disclosure was sensitive, such as the Homicide Unit investigation, the prosecution could 
control its timing in order to maintain confidentiality and not interfere with an ongoing 
investigation. In that case the prosecution must be stayed until the disclosure could be 
produced as discussed in R. v. Baxter [1997] B.C.J. No. 722 (Exhibit C, Tab 11). The 
Applicant submitted that the tribunal could also place restrictions on the use or 
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dissemination of material, make redactions, require counsel to sign undertakings, or 
proceed in-camera when dealing with the materials.  
 
Counsel was entitled to cross-examine a witness with respect to that witness’s criminality 
as supported in R. v. Gonzague, [1983] O.J. No. 534 (Exhibit C, Tab 17). The cases of  
R. v. Abdo, [2016] O.J. No. 6045 (Exhibit C, Tab 10) and R. v. M.D., [2015] O.J. No. 2150 
(Exhibit C, Tab 20) indicated that defence counsel could also cross-examine a Crown 
witness about alleged misconduct that had not resulted in a criminal conviction.  
 
In R. v. McGarvie, [2017] O.J. 2213 (Exhibit C, Tab 18) the court held that police reports 
relating to Crown witnesses had to be disclosed. That was supported by a similar finding 
in R. v. Picton, 2007 BCSC 718 (Exhibit C, Tab 22). Evidence of discreditable character 
is relevant even if it post-dates the offence and the close of evidence as discussed by the 
court in R. v. Duguay, [2004] N.B.J. No. 505 (Exhibit C, Tab 14). 
 
Because Y.B. was a key witness, information about his discreditable conduct was relevant 
and admissible to show he was not trustworthy when he testified.  The Applicant 
submitted that Y.B. was living a life of crime and was engaged in criminal activity when 
he was killed on November 14, 2018. As a member of the criminal underworld he was in 
an antagonistic relationship with the police. It was unfair that the defence was being 
prevented by the TPS from accessing material that would rebut the Respondents’ claims 
that he was a ‘law abiding citizen’ and ‘productive member of society’. 
  
Discreditable conduct evidence is not limited to prior convictions. R. v. Gonzague,   
confirmed that uncharged or pending charges were all fair game. In R. v. Abdo, the court 
said that the defence may undermine a Crown witness by attacking the character of that 
witness in all manner of past acts of misconduct. The Applicant indicated that he would 
have been entitled to ask about any of Y.B.’s discreditable conduct during the hearing 
and he submitted that he should be entitled to it now because his credibility was an issue. 
  
The Applicant submitted that based on any records disclosed he could make an 
application to re-open the evidence to tender evidence of bad character and bias towards 
police on the day he died. The Applicant indicated he would use the evidence to make an 
application for a stay of proceedings if relevant evidence had not disclosed at the time of 
Y.B.’s testimony because he had been denied the opportunity to use it. Toronto (City) 
Police Service v. L.D. indicated that the disclosure of bad character was of importance in 
disciplinary proceedings. 
 
The Applicant said he was at a disadvantage because he hadn’t seen any material and 
so could not particularize it but that was not a basis for dismissing the motion. He was 



9 
 

entitled to disclosure before cross-examining Y.B. on bad character. Because he had not 
been provided with any bad character evidence he had nothing to cross-examine on. It 
would have been tactically unsound to cross-examine in that area if he didn’t have 
material to do so with. In R. v. Lyttle, [2004] 1 S.C.R. 193 (Exhibit J, Tab 11) the Supreme 
Court said counsel was ethically and legally prohibited from asking questions and putting 
suggestions to a witness without a good faith basis for doing so. The Applicant couldn’t 
ask questions of Y.B. in the absence of information. 

Submissions of the Applicant Continued  
 
In R. v. Barembruch, [1997] B.C.J. No. 2029 (CA) (Exhibit J, Tab 4) a witness gave 
evidence and later died, but the defence hadn’t been provided with bad character 
evidence and they didn’t cross-examine on the issue of credibility. In that case the 
defence was entitled to an acquittal. 
 
The Applicant drew my attention to a number of cases to highlight that the 14 month span 
between when Y.B. testified and his death did not create a remoteness issue and was 
considered recent. Those cases included R. v. A.M.G., [2014] O.J. No. 223 (SCJ) (Exhibit 
J, Tab 3), R. v. Shears, 2008 CanLII 63223 (SCJ) (Exhibit J, Tab 13), R. v. Chretien, 2009 
CanLII 9381 (Exhibit J, Tab 6), and R. v. Gill. [2010] O.C. No. 6401 (SCJ) (Exhibit J, Tab 
9). 
 
In R. v. Frater, [2008] O.J. No. 5329 (SCJ) (Exhibit J, Tab 8) the court rejected the idea 
that the complainant’s bad character should not be disclosed in a sexual assault case. 
The complainant had a history of police contacts and the accused wanted records to show 
previous discreditable conduct.  
 
The Applicant referenced the Respondent’s (TPS) disclosure test in the case of R. v. 
Palmer, [1980] 1 S.C.R. 759 (Exhibit G, Tab 10). The Applicant submitted that the test 
had no application in this motion. The Palmer test was about whether a party could 
introduce fresh evidence on appeal. This matter did not deal with an appeal and there 
had not been a finding in relation to Constable Lourenco. The Applicant submitted he 
couldn’t be held to the test of reopening the evidence if he didn’t have the disclosure. The 
Applicant submitted that the Respondent’s (Public Complainants) argument about the 
collateral fact rule had no application at the disclosure stage. The disclosure test was the 
applicable test and the Applicant only had to show that disclosure was arguably relevant. 
The collateral fact rule was a discretionary rule about admissibility and did not affect the 
obligation to disclose. The court in R. v. Violette, [2008] B.C.J. No. 2768 (SC) (Exhibit J, 
Tab 14) indicated that the fact that the evidence that was requested was collateral did not 
affect whether it should be disclosed by the Crown. 
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Submissions of the Applicant Continued  
 
In R. v. Boyd, [2006] M.J. No. 212 (QB) (Exhibit J, Tab 5) the court discussed the collateral 
fact rule and one of the rule exceptions is evidence of bias, moral character, or corruption. 
The Applicant stated that if evidence showed that the witness was biased then it was not 
covered by the collateral fact rule. In Boyd the court indicated that the decision about 
whether collateral questions could be asked should be on a case by case assessment by 
the judge. 
 
As discussed in R. v. M.C., [2012] O.J. 1131 (SCJ) (Exhibit J, Tab 12) the Applicant 
argued that it was open to call evidence that Y.B. had a general reputation for 
untruthfulness and he could call a witness to speak to that.  
 
In R. v. C.F., [2017] O.J. No. 3034 (Exhibit K) the trial judge admitted collateral fact 
evidence. The application of the rule had to be assessed on a case by case basis. The 
Applicant submitted that I could not make those decisions now and it was premature to 
argue when we haven’t seen the evidence. R. v. Hoeving, [2008] A.J. No. 884 (QB) 
(Exhibit J, Tab 10) discussed that the collateral fact rule required the court to exercise 
discretion. It was not a rule of automatic exclusion. The Applicant submitted that the 
collateral fact rule didn’t apply to Y.B. The rule prevented contradicting a witness’s 
answers by extrinsic evidence only to contradict the witness on a collateral fact. The rule 
had no application where there had been no cross-examination on the key point.  
 
The Applicant submitted that if evidence could not be admitted because Y.B. was dead, 
there was an incomplete picture of his credibility which resulted in the Applicant being 
deprived of making full answer and defence, and thus the Applicant would have to file a 
motion for a stay application. 
 
As discussed by the court in R. v. Yu, [2001] A.J. No. 477 (QB) (Exhibit J, Tab 15) bad 
character evidence can be admitted after a witness has died through mechanisms other 
than cross-examination. In that case the defence had the opportunity to make full cross-
examination on the substantive issues before the court but didn’t get to ask about 
collateral matters. Defence brought a stay application because of the lack of opportunity 
to cross-examine on those issues.  The court rejected the stay application and said 
evidence didn’t have to come in through the complainant and could be tendered in its own 
right. The case of Yu demonstrated that where a witness was dead, it was acceptable to 
tender collateral evidence about the witness’s character by other means such as through 
documents or witnesses.  
 
In R. v. Barembruch the remedy was that the court did not rely on the credibility of a 
witness because the witness had died and could not be cross-examined. The Applicant 
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submitted that that was another potential remedy. The Applicant submitted that where a 
complainant died and new evidence of bad character came to light, the appropriate 
remedy was to admit the evidence by other means or to rule that the complainant’s 
evidence could not be relied upon. The Applicant submitted I could not rely on Y.B.’s 
evidence because the defence had been denied the opportunity to tender evidence to 
attack his credibility. In a relaxed tribunal setting, the rigid application of rules to prohibit 
making full answer in defence would be wrong in law 
 
The Applicant submitted that Y.B. and the others had an anti-police bias because they 
complained about almost everyone involved. There was a complaint to the OIPRD, Y.B. 
sued the TPS, and he participated in this hearing through his counsel and not the 
prosecutor. He also joined in the bias motion to have the adjudicator removed from this 
case. His concern in asking for a judge was that he did not have confidence that any TPS 
officer could adjudicate this case.  
 

Submissions of Ms. Mulcahy  
 
I allowed Ms. Mulcahy some leeway to make submissions. Although she was not the 
Applicant in this motion, she represented the second officer in the proceedings. She 
adopted the submissions of the Applicant. 
 
Ms. Mulcahy stated that the 680 News transcript (Exhibit D, exhibit h) evidenced 
discreditable conduct on the part of Y.B. and it showed the Homicide Unit was in 
possession of information about his background.  Ms. Mulcahy submitted that the 
Homicide Unit press conference alone was evidence of discreditable conduct. The fact 
that Y.B. was in possession of a firearm but had not been convicted would not prevent 
him from being cross-examined on that because he was a witness.  
 
The cases of May v. Ferndale Institution, [2005] 3 S.C.R. 809 (Exhibit G, Tab 2) and 
McCormick v. Greater Sudbury Police Service say that disclosure is based on the context 
of the applicable statutory scheme. Here the officers have much at stake. Gauthier v. 
Timmins Police Service, OCPC #15-10 (Exhibit G, Tab 4) discussed that full disclosure 
must be provided to the party who is the subject of the hearing.  
 
Ms. Mulcahy submitted that the grievance test provided by the Respondent (TPS) in Grills 
v. Ontario Provincial Police, OCPC #15-02 (Exhibit G, Tab 8) was not applicable to this 
matter. She submitted that the SPPA (Exhibit G, Tab 14) did not apply to a proceeding 
before an arbitrator so there could be no reliance on Grills.  
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Submissions of the Respondents (Public Complainants) by Mr. Carolin 
 
The Respondent (Public Complainants) submitted that the Applicant had no basis for 
believing that Y.B. had ever been found guilty of a crime. Any records in TPS possession 
would then only contain unproven allegations which could only be relevant to Y.B.’s 
credibility and were thus extrinsic because credibility was a peripheral issue in this 
hearing. As such, any records were irrelevant and not subject to disclosure. 
 
The Respondents (Public Complainants) disputed that the principles relied on by the 
Applicant were applicable to this motion but requested that the tribunal decide this motion 
using the test set out by the defence for first party criminal disclosure. In this case any 
records or allegations standing alone would have no independent relevance on a 
witness’s credibility, only a record of conviction, or a witness’s responses through cross 
examination were relevant. The Respondent (Public Complainants) submitted that the 
Applicant would not be granted the disclosure even using the criminal test and no records 
would have a factual connection with the events of November 21, 2011. 
 
The Respondent (Public Complainants) indicated that in all of the cases submitted by the 
Applicant, the courts as in R. v. Abdo, tied the utility of such records to the cross-
examination responses of the witness who was the subject of the records. When there 
was no possibility that the record could be useful to the defence as in this case, then there 
was no basis upon which to disclose it. Unlike the matter of R. v. Baxter where the 
accused’s rights had been violated by non-disclosure, it was not clear how the records 
that are being sought by the Applicant could have obvious utility to the defence case. In 
the cases of R. v. M.D., R.v Picton, R. v. McGarvie, and Toronto (City) Police Service v. 
L.D., it was clear that the possible use the defence had for the records was to cross-
examine Crown witnesses.  
 
In order to mute any claim of unfairness, the Respondent (Public complainants) asked 
the tribunal to grant the third form of relief requested by the Applicant, that being to treat 
the background of Y.B. as neutral. The Respondents (Public Complainants) and (TPS) 
had stated in their closing submissions that Y.B. was a sheet metal apprentice, had no 
motive to fabricate, they were here to right a wrong and had no stake in the game, they 
had moved on with their lives, and are productive members of society. The Respondent 
(Public Complainants) further said they are not like people who create a public safety 
concern and they are upstanding members of society. The Respondent (Public 
Complainants) submitted that the issue of anti-police bias or motive to fabricate would not 
be answered by any allegations of extrinsic discreditable conduct. Y.B. was co-operative 
with the police prosecution team and participated in the proceedings and described 
officers in previous police encounters as generally friendly. In reference to the 
Respondent’s (Public Complainants) submission that they were not people who created 
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public safety concerns, that was based on the 2011 time period. Nothing in any records 
could rebut that submission.  

Submissions of the Respondents (Public Complainants) by Mr. Carolin- Continued 
 
According to McNeil, disclosure of the records is predicated on their potential use in cross-
examination or other form of investigation. They are not independently admissible. The 
Respondent (Public Complainants) submitted that the use of any records in this case 
would be prohibited by the collateral fact rule because the claim of Y.B.’s credibility was 
peripheral to this hearing. The Applicant had ample opportunity to challenge Y.B.’s 
credibility and reliability as a witness during the hearing and had extensively cross-
examined him.  
 
The test for a disclosure request in R. v. Trotta, 2004 CanLII 60014 (ONCA) (Exhibit E, 
Tab 10) included an assessment of whether there was a reasonable possibility that any 
evidence flowing from the requested disclosure would be admissible on a fresh evidence 
motion. Disclosure could only be useful is it had a chance of being admitted as fresh 
evidence.  
 
In the affidavit of Aiden Fishman was a disclosure request by Ms. Mulcahy (Exhibit B, 
exhibit b) dated Aug 6, 2015, which asked for Y.B.’s criminal record and outstanding 
charges. It was not brought up at the hearing and the Applicant also didn’t ask for Y.B.’s 
outstanding charges. The only potential records were allegations, not criminal records or 
findings of guilt. The Respondent (Public Complainants) stated that allegations could be 
put to a witness in cross-examination in the hope that a lie came out of the response or 
that the witness accepted them but standing alone they were allegations and they had no 
relevance.  
 
Defence had filed 47 cases but there were none where collateral evidence, specifically 
allegations of extrinsic discreditable conduct, had been entered once the evidence had 
been closed. The case of R. v. U.A., 2006 CanlII 27109 (ONSC) (Exhibit E, Tab 8) 
discussed that where a party tried to do that it had been rejected. There was also no case 
where collateral evidence of allegations of extrinsic discreditable conduct had been 
disclosed after the evidence was closed and when there was no witness to cross-
examine. 
 
The Respondents (Public Complainants) indicated that the only utility for what the 
Applicant sought was to reopen the evidence to enter some collateral evidence because 
there was no witness to cross-examine. The Respondent (Public Complainants) 
submitted that if that happened in the future it would be on a case where the stakes were 
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very high and where the heart of the entire case was dependent on one person’s 
credibility. 

Submissions of the Respondents (Public Complainants) by Mr. Carolin- Continued 
 
Any evidence that was only relevant to credibility is known as ‘collateral’ as was defined 
in R. v. Gassyt (1998), 114 OAC (Exhibit C, Tab 15). In that case the court decided that 
the disclosure of the records in that case could not reasonably be expected to affect the 
result. The records were irrelevant to any issue in the trial, only to credibility. The collateral 
fact rule applied equally in disciplinary hearings. 
 
In this case the original event was not a one-on-one encounter. The surveillance video 
showed the sequence of events. Those were not contested and were facts. The Applicant 
submitted that the factual findings that are at issue and were based on Y.B.’s credibility 
were as follows: 
 

• Whether the encounter started with the claim by police that there had been a 
robbery 

• Whether Constable Lourenco approached the encounter in an aggressive manner  
• Whether Constable Lourenco told the Complainants they were going to jail  
• The words exchanged by Constable Lourenco and B.A. as he got pushed away 

from the group.  
 
The Applicant sought records which were not related to actual facts. In regards to the 
utility of the records sought, the Applicant wanted the records to make application to re-
open the evidence that might reveal a history of crime involvement, and for details about 
the day Y.B. died which might show bias against police or to bring a stay application if 
disclosure had not been provided at the time of Y.B.’s testimony in 2017.  
 
In R. v. Yu, a core witness died before cross-examination had been completed. The 
defence argued that had undermined the right to make full answer and defence. That 
case did not involve allegations of unproven extrinsic discreditable conduct as the 
Applicant sought here. In R. v. Yu, the criminal records were already an exhibit. If Y.B. 
had a criminal record then it would already be a fact and not an allegation. The point of 
whether the witness in R. v. Yu was in protective custody and had lied about it was the 
issue that could be proven. There is nothing that Y.B. had been asked that could be 
proven to be untrue. In R. v. Yu, none of the records the judge was willing to let the 
defence use were related to extrinsic discreditable conduct that the witness had not been 
asked about.  
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In R. v. Barembruch the lone witness was essential to the Crown’s case and the 
relationship between the two people. The defence hadn’t been given an opportunity to 
cross-examine. The court agreed to allow the evidence it because it wasn’t collateral or 
abstract and not extrinsic to the case. It was in relation to a fundamental defence issue.  
 
The Respondent (Public Complainants) drew my attention to Sopinka, Lederman, Bryant, 
and Fuerst, The Law of Evidence in Canada, Third Edition [excerpt] (Exhibit E, Tab 11) 
regarding the ‘Collateral Fact’ rule and an exception to it of bias or partiality. The 
introduction of such evidence was predicated on a denial from the witness.  
 
In R. v. M.C., [2012] O.J. 1131 (SCJ) (Exhibit J, Tab 12) the defence wanted to call 
collateral evidence of a young complainant who was making up evidence. The judge 
allowed it because the whole defence theory was that the complainant was making things 
up. R. v. M.C. involved the same complainant as in a previous case and that went to the 
heart of the defence. The issue here was not that Y.B. invented things. In R. v. C.F., 
[2017] O.J. No. 3034 (Exhibit K) the defence wanted to bring up another trial with the 
same complainant where the complainant had been lying and was now lying again. It 
made sense that the same complainant who lied was an exception to the collateral fact 
rule. If Y.B. had made the same allegation about Constable Lourenco some weeks before 
then that defence would be allowed.  
 
The Respondent (Public Complainants) submitted that the Applicant sought collateral 
evidence with no nexus to the events of 2011. Records that might reveal allegations of 
extrinsic discreditable conduct were not admissible as stand-alone records or as 
evidence. Allegations only become evidence of credibility if the witness lied or they agreed 
with the record and then it was known they had engaged in the conduct. The collateral 
fact rule did not independent stand-alone evidence to contradict something. In R. v. Boyd, 
R. v. C.F., and R. v. M.C. the allegations were put to a witness and when they were 
denied, defence were allowed to call additional evidence. In all three cases the collateral 
incident was about the same two people involved in the case which was not the case 
here. 
 
The Respondent (Public Complainants) submitted that the actual test for usefulness was 
that there was a reasonable possibility it would it satisfy the test to reopen the evidence.  
At this stage of this hearing, any evidence needed to go in by means of an application to 
re-open the case. The Applicant could not just call evidence. The Respondent (Public 
Complainants) submitted that on that test alone I should reject the motion. However, 
because any disclosure could only be used to re-open evidence if it had some bearing on 
utility it was important not to decide that before the defence received any disclosure.  
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Submissions of the Respondents (Public Complainants) by Mr. Carolin- Continued 
 
In the appeal context in Trotta, the defence made a disclosure request, Evidence was 
closed and a verdict rendered. The court acknowledged that the prosecution has ongoing 
disclosure obligations.  
 

‘The applicant must next demonstrate that there is some reasonable possibility that 
the evidence to which the production request is linked may be received as fresh 
evidence on appeal. Unless the appellant can make both links, there is no 
reasonable possibility that the material sought could assist in the prosecution of 
the appeal and consequently, no reason for this court to require the Crown to 
disclose it.’ 

 
In R. v. Hayward (Exhibit E, Tab 6) the court discussed that the starting point on an 
application to reopen the evidence was to determine if the proposed evidence was 
relevant to a material issue in the case. The Judge must also consider potential prejudice 
to other parties and the effect on the expeditiousness of the trial. In R. v. Acevedo, 2013 
ONSC 1736 (Exhibit E, Tab 7) para 23 the court discussed two other factors to consider 
in relation to whether to allow the introduction of fresh evidence.  The probative value 
should be high and the reason for failure to introduce the evidence during the trial may 
be a factor to consider. 
 
In R. v. U.A., 2006 Canlii 27109 (ONSC) (Exhibit E, Tab 8) the evidence of a proposed 
witness would not have been confirmatory of any material evidence. It was collateral and 
could only slightly affect credibility. The Respondent (Public Complainants) submitted that 
I should apply the test in R. v. U.A. and asked if the test for disclosure could be met, was 
the disclosure sought relevant, of probative value, why was it not introduced at the 
hearing, and what would the prejudice be in having a trial in the tribunal about someone 
who couldn’t respond? What impact would it have on an expeditious hearing?  
 
The Respondent (Public Complainants) indicated that in order to alleviate any specific 
claim of unfairness, he requested that the tribunal consider Y.B. as background-neutral 
and not rely on the Respondents (Public Complainants) and Respondents (TPS) 
submissions that he was an upstanding member of society, or otherwise a witness of 
good character. The Respondent (Public Complainants) requested that the tribunal 
dismiss the balance of the motion. 
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Submissions of the Respondent (TPS) 
 
The Respondent (TPS) indicated that the events before the Tribunal occurred November 
21, 2011. Y.B. testified and was cross-examined at length in August 2017 and closing 
submissions were made before his death in November 2018. He will not be able to affirm 
or reject any suggestions placed before a hearing. 
 
Regarding the application of criminal law principles to tribunals. The Respondent (TPS) 
submitted that the Applicant sought to impose Stinchcombe principles in the tribunal. 
Stinchcombe applies to s 7 Charter rights and is not applicable to an administrative 
tribunal where individual liberty is not at stake. Police discipline cases are not criminal 
matters. The parties must be able to respond to the case to be met. Stinchcombe and 
McNeil do not apply to police prosecution hearings and even if those principles are 
adopted in some capacity, the Applicant’s request for production far exceeds the scope 
of anything contemplated by Stinchcombe or McNeil. It seeks irrelevant information. 
 
There has been no element of surprise caused by non-disclosure of any relevant 
prosecution evidence and no suggestion that the prosecutor didn’t fulfil his duties up to 
the time of Y.B.’s death. The question to be answered is; what are the disclosure 
obligations from what was revealed at a press conference regarding Y.B.’s death in 2018? 
That occurrence took place after his testimony. It didn’t cause any unfairness in the 
investigative or the hearing stage of these proceedings. 
 
It was repeated in Howe v. Institute of Chartered Accountants that some principles may 
apply to administrative proceedings but not to the height of criminal proceedings. That 
was also repeated in Sherrif v. Canada (Attorney General), Ontario (Human Rights 
Commission) v. Ontario (Board of Inquiry into Northwestern General Hospital), [1993] O.J. 
No. 3380 (Exhibit C, Tab 9), and Milner v. Registered Nurses Assn. of British Columbia 
[1999] B.C.J. No. 2743 (Exhibit C, Tab 8).  
 
The Applicant relied on Savone but that was decided in the framework of a Law Society 
of Upper Canada (LSUC) hearing. That hearing panel agreed that Stinchcombe applied 
to prosecutions of the LSUC conduct application but was specific to that.  The issue in 
that case was whether Sec 49(12) of the LSUC Act precluded disclosure as a statutory 
privilege. The Divisional Court decision was specific to LSUC hearings. The Respondent 
(TPS) submitted that the LSUC case was not binding to any police prosecution. 
 
The Ontario Civilian Police Commission (OCPC) is this tribunal’s appellate body. They 
dictate the test to apply when disclosure is disputed. The PSA already spelled out the 
framework and test for disclosure.  
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Submissions of the Respondent (TPS) - Continued 
 
McCormick v. Greater Sudbury Police Service confirmed that Stinchcombe did not apply 
in the PSA context. Disclosure obligations will be determined in the specific context of the 
applicable statutory scheme. In Cardi v. Peel Regional Police Service, OCPC #13-10 
(Exhibit G, Tab 3) the Commission indicated that Stinchcome dealt with disclosure issues 
in the context of a criminal case. It was not applicable to hearings under the PSA which 
are administrative disciplinary hearings concerning conduct in the workplace. The party 
requesting disclosure is not entitled to rummage through the files of the adverse party to 
see if a case can be made but must be able to articulate why the requested material is 
relevant and they are not entitled to disclosure based on suspicion or speculation alone.  
 
Gauthier v. Timmins Police Service, OCPC #15-10 (Exhibit G, Tab 4) rejected the case 
of Sherrif v. Canada (Attorney General), that criminal law principles apply to tribunals, 
and the Commission disagreed that Stinchcombe was applicable. The administrative law 
duty to supply particulars does not correspond to the criminal law. 
 
The matter of Ontario Provincial Police v. Pierce, Ontario Provincial Police Discipline 
Hearing (Exhibit G, Tab 5) confirmed Cardi and Gauthier v. Timmins Police Service. The 
standard of disclosure is to permit the officer to understand the case against him and to 
allow him/her to prepare a response to the allegation of misconduct. Pierce tied the 
disclosure request to the central issues in the case and whether it hit the heart of the 
allegations. 
 
The Respondent (TPS) submitted that determinations by courts on criminal procedure 
were not binding on administrative tribunals. Administrative tribunals have special and 
flexible procedures and do not import the rigid rules of the courts.  Even the wording that 
full disclosure should be provided means something different in administrative tribunals. 
The cases of Cardi, Gauthier v. Timmins Police Service, and Pierce, are all good law and 
have not been overturned. 
 
The Respondent (TPS) submitted that the issue of whether disclosure should be to the 
level of Stinchcombe is not the issue. The decision needed to be about whether what is 
being sought was relevant in the context of this prosecution. The Respondent (TPS) 
submitted that I needed to consider what is being sought, what stage of the proceedings 
we were at, what was the relevance, or was this a ‘fishing expedition’?  
 
The Respondent (TPS) submitted that the disclosure test in West Park Hospital v. Ontario 
Nurses’ Association, (1993) 37 L.A.C. (4th) 160 (Exhibit G, Tab 6) was the appropriate 
test to apply. Savone was decided in a different context and legislative scheme and was 
not applicable. Pierce noted that the applicable standard is the West Park Hospital v.  
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Submissions of the Respondent (TPS) - Continued 
 
Ontario Nurses’ Association test and it set out a reasonable test for production. Grills v. 
Ontario Provincial Police, OCPC #15-02 (Exhibit G, Tab 8) adopted the West Park test in 
four parts. The respondent (TPS) submitted that there was also a fifth element. Will there 
be undue prejudice?  
 
Arguably relevant means some level of articulation of its relevance. There can be no 
articulation without the parties demonstrating and arguing why it is actually relevant. In 
any articulation of relevance, it must be of arguable relevance relating to the central 
issues, the timing of what is sought, and the potential usefulness of the things requested.  
 
Relevance must be related to whether it will affect the tribunal’s determination on the 
central issues. The central issues in the NOHs relate to unlawful arrest and unreasonable 
force against the Respondents (Public Complainants). The further disclosure request 
dated December 10, 2018, had no bearing on the central elements of the NOH. The 
Respondent (TPS) adopted the Respondent (Public Complainants) submissions that 
Y.B.’s evidence was minimal as it related to the central issues. 
 
The suggestion that Y.B. was a criminal in 2018 had little to no temporal bearing on his 
testimony in 2017, even less on his evidence to investigators in 2014, and none on the 
events of 2011 and was temporally remote. The determination must be about what 
happened in 2011. The reliability and credibility of Y.B.’s evidence as it pertained to 
central issues could be assessed on the relevant evidence already before the Tribunal. 
After-the-fact character evidence will not assist in making that assessment.  
 
There had been no argument that what happened in 2018 affected the events of 2011 or 
that Y.B. was a criminal in 2011. What the Applicant seeks is not related to Y.B.’s 
credibility when he was making the complaint to investigators. What is being requested 
only related to 2017 to challenge the Respondents’ (Public Complainants) and (TPS) final 
submissions with respect to Y.B.’s character. 
 
The utility of any records of discreditable conduct by Y.B. is tied to cross-examination. As 
noted in R. v. Turner, [1994] O.J. No. 4493 (Exhibit G, Tab 9), cross-examination of a 
witness to test their credibility is not the same as the ability to access the material in 
question through a ‘fishing expedition’. The prosecution has met its burden in s 83(5) of 
the PSA and the Respondent (TPS) challenged any suggestions on the part of the 
Applicant that the prosecutor in the hearing didn’t fulfil the prosecution’s disclosure 
obligations. 
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Submissions of the Respondent (TPS) - Continued 
 
R. v. Corbett does not apply because it was in the context of criminal convictions, not 
broad term discreditable conduct. That case applies before an accused person testifies 
and is used for cross- examination for all convictions in the past which must predate the 
person’s testimony. Temporal remoteness in this case relates to the after-the-fact nature 
of the request after cross-examination has been completed.  
 
In R. v. Guthrie [2014] O.J. No. 2583 (Exhibit M) the court noted that not all types of 
convictions are relevant to credibility and spoke specifically about convictions. The 
defence here was entitled to cross-examine on whether or not Y.B. was convicted of an 
offence as permitted by the Canada Evidence Act s 12. The Applicant did not do so in 
this case. 
 
A disclosure request must be sufficiently particularized so there is no dispute as to what 
is desired. The Applicant wanted everything including charges, occurrence reports, 
interactions, even if the police determined not to lay a charge in an instance. The 
Applicant had said that just because a person was not charged, it didn’t mean they didn’t 
commit an offence. The Applicant had suggested that an event involving no charge could 
assist the tribunal in making a determination on central issues even when that evidence 
could not be tested through cross-examination of the person. That is contrary to the 
presumption of innocence guaranteed by the Charter. 
 
McNeil refers to findings of guilt under the PSA, the CCC, or other federal statutes, 
outstanding charges under them or other federal statutes, or in relation to the same 
incident which forms the subject matter against the accused.  That is a much more limited 
parameter than what is being requested by the Applicant here. 
 
No case, even R. v. Yu or R. v. Barenbruch, allowed extrinsic character evidence to go in 
on its own, especially at this stage. There must be a clear nexus to relevant issues 
otherwise it becomes an abuse of process where a complainant’s whole life is on trial 
before and after an incident even though it may have no relevance to the specific issues 
in the case.  
 
The Palmer test was adopted by the OCPC in Grills v. Ontario Provincial Police. The 
Palmer test is useful if the case goes to appeal. The proper context should be first of the 
test in R. v. Hayward. Usefulness of disclosure necessitates a reopening of the defence 
case.  If it is not useful, then this motion is moot. If it is not useful, consider whether it a 
‘fishing expedition’.  
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Submissions of the Respondent (TPS) - Continued 
 
The case of R. v. Yu came factually closest but it and the case it cited involve cases where 
cross-examination could not take place or was cut short.  In this case cross- examination 
was completed.  
 
The evidence given to date is still of value and the trier of fact can determine how much 
weight to give to that evidence. All Y.B.’s evidence should not be disregarded because of 
the homicide in 2018.  
 
Regarding the press conference, it was an inference that Y.B. was involved in 
discreditable conduct. The Respondent (TPS) indicated that there was no mention of 
discreditable conduct specifically. It was speculation that the press conference request 
for background information was specifically for discreditable conduct. That was the fishing 
nature of the Applicant’s disclosure request. 
 
Regarding the prosecutor’s final submissions in the hearing, the Applicant indicated that 
the Respondent (Public Complainants) had taken the position that I should disavow the 
submissions he made regarding Y.B. being an upstanding citizen. The Respondent (TPS) 
did not join in this approach. The references are in the Applicant’s factum, page 3, 
paragraph 8, items A-F. Items A-C relate to the prosecutor’s submissions and D-F are the 
Respondent (Public Complainants) submissions.  
 
The prosecutor in the hearing had actually said that the complainants had no motive to 
fabricate and their reason for being there was to right a wrong. The Respondent (TPS) 
submitted that it was a fair submission, the phrase to right a wrong was a direct quote 
from one of the complainants. The prosecutor had disputed that there was a reputational 
motive to fabricate. He said that the credibility of the complainants was bolstered because 
they had no stake in the game. The Respondent (TPS) said that was based on the fact 
that there were no ongoing criminal or civil proceedings and was also a fair submission. 
The prosecutor had submitted that the boys had moved on with their lives and are 
productive members of society. That submission had been based on the fact that the 
complainant had come to tribunal while working, in work boots, with a hardhat, and there 
had been a shuffling of the dates to accommodate work schedules.  
 
The Respondent (TPS) submitted that all those submissions were factually true, based 
on evidence before the tribunal irrespective of what happened in 2018. Those events 
didn’t render the submissions inaccurate or invite a retraction. No allegations of extrinsic 
discreditable conduct would rebut those points at the time of the hearing or the foundation 
upon which the prosecutor made those arguments. 
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Pursuant to the SPPA s 16, the trier of fact may take notice of certain facts. I may take 
notice of the press conference, because some areas are held to be demonstrably true but 
some facts require determinations.  
 
There is no clear nexus between what the Applicant has requested and the issues in 
dispute at the hearing. The Respondent (TPS) submitted that even if there was, it was 
peripheral in nature and was insufficient to trigger disclosure obligations given the lack of 
arguable relevance. The Applicant did not question Y.B. about his character or lifestyle 
during the hearing as it was of no material substance to the issues before the tribunal and 
it would be procedurally unfair to meet the Applicant’s disclosure request because Y.B. 
could not refute anything. It would be prejudicial to post-testimony evidence in light of the 
fact that Y.B. could no longer accept or reject propositions put forward in relation to his 
character. 
 
Any result from orders requested by the Applicant would be an effort to re-open the case 
to introduce fresh evidence. The test for the introduction of fresh evidence was higher 
than that for disclosure. The matter of R. v. Palmer discussed the four part test on whether 
or not to admit new evidence: 
  
1) Not admit if it could have been adduced at trial,  
2) The evidence must be relevant to a decisive issue  
3) The evidence must be credible  
4) The evidence could reasonably be expected to have affected the results.  
 
Since the Applicant and the Respondents (Public Complainants) and (TPS) have closed 
their cases, the remedy sought would necessitate a re-opening of the case and the fresh 
evidence test would then be applicable. 

Applicant Reply 
 
The Applicant said that in light of the Homicide Unit press conference he was entitled to 
challenge the submissions of the Respondents (Public Complainants) and (TPS) but he 
hadn’t been given the material to challenge them. The Applicant had to blindly make 
arguments to challenge the submissions in the absence of any evidence.  The Applicant 
submitted that it was not a ‘fishing expedition’ as he was seeking demonstrated evidence 
of bad character that he had provided about Y.B. 
 
There were no cases where collateral evidence in the form of allegations to extrinsic 
discreditable conduct had gone in once the case has closed. The vast majority of the 47 
cases the Applicant submitted have to do with general principles and have nothing to do 
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with that issue. R. v. Yu was the closest case in terms of the facts and there are no cases 
to the contrary either. The Court of Appeal in that case upheld the trial judge’s decision 
to allow evidence to go in on collateral matters without the need for cross-examination 
because the witness had died.  
 
The Applicant indicated that the court in McNeil held that the Crown was obliged to 
disclose all outstanding charges, both criminal and PSA that were relevant to case and 
allegations of extrinsic misconduct also needed to be disclosed. The Applicant submitted 
that he was being denied the opportunity to challenge Y.B.’s credibility. The Applicant 
wasn’t provided with a criminal record so there was no basis upon which to ask Y.B. about 
that. It would have been unethical to ask Y.B. if he had a criminal record absent any 
foundation for that. 
 
The Applicant submitted that the collateral fact rule only came up when there had been a 
denial by the witness about that particular subject. In this case the witness never made 
the denial, so the collateral fact rule was not applicable here.  
 
The Applicant indicated that we were not at the stage of a trial within a trial, this was only 
at the disclosure stage. If there was no discreditable conduct then there would be no 
application to reopen the evidence and it would be the end of the enquiry.  
 
The Applicant agreed that R. v. Corbett didn’t apply. He indicated he had brought my 
attention to Corbett only to discuss the issue of remoteness demonstrating that a five year 
time span is not too remote. 
 
The Applicant was not making any suggestion that the prosecutor had breached 
disclosure obligations and the Applicant didn’t have a foundation to suggest that he 
breached his disclosure obligations. That’s why he was seeking the disclosure. He 
wanted know what hadn’t been disclosed to him at the time that Y.B. testified. The 
Applicant indicated that at that point he might see that something that should have been 
disclosed and he reserved the right to make that claim. He was not making it at this point, 
absent any foundation.  

Analysis and Decision 
 
The Applicant sought one of the following orders: 
 

1)  An order compelling the Toronto Police Service (TPS) to disclose to the defence 
evidence in its possession of Y.B.’s discreditable conduct or associations, 
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including: the evidence about Y.B.’s background collected in the Homicide Unit’s 
file 
 

2) In the alternative, an order compelling the lead investigator of the TPS investigation 
into the homicide of Y.B. to participate in an interview with the defence and answer 
questions pertaining to Y.B.’s discreditable conduct or associations.  
 

3) In the further alternative, an order that the hearing officer shall refrain from any 
reliance on the submission that Y.B. was a law abiding citizen or was otherwise a 
witness of good character. 

 
4) Such further and other relief that counsel may advise and which this tribunal may 

permit.  

Issues to Consider 
 
In this motion I have been asked to consider a number of criminal law and other principles 
including those involving the collateral fact rule, the test for fresh evidence, the test for re-
opening the evidence in a hearing, the admission of untested allegations in the absence 
of a witness to respond to them, Corbett and O’Connor applications, Stinchcombe and 
McNeil principles, and the scope of disclosure obligations. A number of these areas have 
limited applicability to this motion so I will limit my discussion of those. 

Collateral Fact 
 
On November 21, 2011, Y.B. was walking with a group of friends when the events before 
the tribunal occurred. This hearing is about those events and not what occurred some 14 
months after Y.B. testified. The issue of his character or any disreputable conduct was 
not a central issue in the hearing itself. 
 
In R.v. Boyd, the court defined collateral matters as matters which are not determinative 
of an issue arising in the pleadings or indictment, or not relevant to matters which must 
be proved for the determination of the case. In this case the Applicant seeks additional 
disclosure based on events surrounding the death of Y.B.in November 2018, and also 
retroactively based on speculation that there might be other materials that could be 
relevant which predate 2018.  
 
In R. v. Hoeving, the court indicated that when contemplating the exclusion of evidence, 
the court must determine whether it is truly collateral and whether the undesirable 
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consequences of admitting it outweigh the possible benefits. The court quoted from 
McWilliams’ Canadian Criminal Evidence: 
 

‘The discretion [whether to admit or exclude evidence on a collateral matter] must 
be exercised judicially – a decision made “upon the particular circumstances of 
each case”. In other words, as with any admissibility decision, resolution of the 
issue is contextual depending on the nature of the issues at trial.’ 

  
The Applicant seeks these materials in order to counter the submissions of the 
Respondents (Public Complainants) and (TPS) in regards to the character of Y.B. Those 
submissions were not evidence or determinative of an issue arising in the NOHs, or in the 
hearing itself and thus only spoke to a collateral issue, namely the credibility of Y.B. The 
entire case does not hinge on the credibility of Y.B. His credibility is a collateral issue. It 
is a factor to be considered but a limited one due to all of the other available evidence. 
 
In regards to the ‘collateral fact rule’ (Exhibit E, Tab 11), it permits the use of extrinsic 
evidence to contradict a witness who has made a statement in cross-examination which 
is relevant to a substantive issue. In this case Y.B. is not able to respond to any questions 
relating to his credibility. Even if disclosure was allowed, in order to prove any allegations, 
other hearings would be required on those issues to determine if they could be 
substantiated or not. If proven, any negative findings would still have no probative value 
on the central issues in this hearing, only on the peripheral issue of the credibility of the 
witness. In R. v. Violette collateral evidence was allowed because it was directly relevant 
to issues in the case. The credibility of Y.B., while a consideration in the assessment of 
the weight of his testimony, is not determinative of the allegations in the NOH.  
 
In R. v. Gassyt (1998), 114 OAC (Exhibit C, Tab 15) the court discussed that the facts 
had some relevance to an accused’s credibility, but were irrelevant to any other issue at 
trial and were therefore collateral. In that case the court decided against the defendants 
and indicated that the disclosure of the records in that case could not reasonably be 
expected to affect the result. In this case, the issue of Y.B.’s credibility in relation to any 
past records, would not bear on a decisive issue in the hearing and would not reasonably 
affect the outcome of the hearing. 
 
The Applicant submitted that the case of R. v. Yu demonstrated that where a witness was 
dead, it was acceptable to tender collateral evidence about the witness’s character by 
other means such as through documents or witnesses. In that matter, the collateral 
evidence was directly related to the testimony of the witness. That is not the case here. 
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The materials sought by the Applicant relate to a collateral issue in this matter and it would 
be premature to consider the application of the collateral fact rule because it deals with 
the admission of evidence, not disclosure. This motion does not deal with what evidence 
should be admitted in the hearing but with what the Applicant seeks to have disclosed. I 
find the collateral fact rule to be only of indirect assistance to me.  

Test for Relevance  
 
The obligation for the prosecution to provide disclosure is predicated on its relevance. 
Disclosure can have varying degrees of relevance but if not relevant then it need not be 
provided. If it is arguably relevant it should be provided. Disclosure must be of arguable 
relevance relating to the central issues, it must be potentially useful, and there must be a 
consideration of the timing of what is sought. The credibility of a witness is something that 
must be considered by the trier of fact in order to assess the quality of evidence provided 
by that witness and is a relevant consideration. 
 
In this case, the issues are whether the disclosure sought is relevant to the central issues 
in the hearing, and the potential usefulness of what is sought. In these circumstances 
also, the event that prompted the disclosure request and this motion occurred after the 
evidence in the case had been completed.  
 
The Applicant requested disclosure of materials in the possession of the Homicide Unit 
relating to the homicide of Y.B. which occurred on November 14, 2018 and any other TPS 
records with would indicate discreditable conduct on the part of Y.B. This disclosure 
request also retroactively seeks other records based on an event which occurred some 
14 months after Y.B. completed his testimony and approximately seven years after the 
events which led to this hearing took place. 
 
The relevant central issues in this case that require determination are contained in the 
NOHs which relate to unlawful arrest and unreasonable force against the Respondents 
(Public Complainants). The particulars alleged in the NOHs are the material issues that 
must be proven to the standard of clear and convincing evidence. The further disclosure 
request dated December 10, 2018, has no bearing on the central elements of the Notices 
of Hearing. 
 
I must consider what material area of Y.B.’s testimony could change if records relating to 
Y.B. were discovered which demonstrated that he had previous contact with the police or 
was listed in an occurrence report? I cannot envision anything having an impact on the 
events of 2011. Any records from 2011 until the dates of his testimony in 2017 could only 
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potentially speak to his character and would not be probative of a material element in the 
hearing. As such, their potential usefulness and therefore relevance would be limited. 

Test for Relevance - Continued 
 
In this case I have not been provided with anything that indicated that Y.B.’s testimony 
could be proven to be untrue by the admission of any records. That speaks to the utility 
of any records sought and that also speaks to relevance.  
 
I am mindful that the events relating to this hearing occurred in 2011. Y.B. testified in 
2017. The homicide was in 2018. The Applicant seeks to question Y.B.’s credibility in 
2018, not to contradict his testimony in 2017, but to contradict the submissions of the 
Respondents (Public Complainants) and (TPS) in 2018.  The credibility of the witness 
itself does not constitute a central issue in this instance. The further disclosure sought by 
the Applicant in this matter relates not to the material particulars that must be proven but 
to a collateral issue, that is Y.B.’s credibility.  
 
In R. v. Gassyt the evidence sought by the defence was related to an undercover officer’s 
potential criminal actions in other cases which involved breach of trust, attempting to 
obstruct justice, and other offences. The potential credibility of that witness was a 
significant factor in his evidence as the case dealt with conspiracy to commit murder. 
Here, only the submissions of the Respondents (Public Complainants) and (TPS) spoke 
to credibility of Y.B.  
 
Regarding R. v. Yu, there was specific evidence given by the witness that could be 
challenged including whether she had been in protective custody at the time of the 
preliminary enquiry, the time frame where she had been selling cocaine, contradictions 
between what she had told to a police officer and her testimony, and the circumstances 
involved in her criminal convictions.  In this case, what the Applicant seeks is not for the 
purpose of contradicting evidence provided by Y.B but addressing the submissions of the 
Respondents (Public Complainants) and (TPS). That would have marginal relevance to 
this hearing and would have no direct relevance to the issues to be determined.  
 
The Respondent (TPS) submitted that I must consider whether the circumstances 
surrounding Y.B.’s death in 2018 or his character evidence will have any impact or 
relevance on my determination of whether the charges laid out in the notices have been 
met. Y.B. was not the central or sole witness in this case. The tribunal received evidence 
from other witnesses, including a video recording of the event. The request for the 
information contained in the Homicide Unit investigation must fail because it would not 
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alter the outcome of the hearing. The homicide had not yet occurred at the time the 
evidence in the hearing had been completed. 
 
The entire motion of the Applicant invites speculation on my part including speculation 
about Y.B.’s character, speculation about the events the day of the homicide, and 
speculation that Y.B. was previously involved in discreditable conduct based on the 
events of 2018. It would be equally speculative to guess he had absolutely no knowledge 
or involvement in the events of 2018 as it would be to guess he was an active participant. 
Neither will be known until the homicide investigation is completed. 
 
The Applicant submitted that the Respondent (TPS) was attempting to deny him the 
opportunity to challenge Y.B.’s credibility. I note that the Applicant had much opportunity 
to challenge Y.B.’s credibility and did so during a thorough cross-examination. Though 
the specific challenges did not relate to discreditable conduct on the part of Y.B. it did 
include challenging him regarding what he heard and saw on the night of the events, 
asking about collusion on the part of the Public Complainants, questioning his motives for 
making a complaint and participating in a newspaper interview, and a number of other 
areas. I do not find that the Applicant was denied the opportunity to challenge the 
credibility of Y.B. 
 
The Applicant submitted that he didn’t know what records existed or what they said, how 
far back they went, and he hadn’t received an inventory about what records there might 
be.  Those submissions made by the Applicant indicate the speculative nature of the 
request and support that it is a ‘fishing expedition’ seeking any and all files that might 
exist. All of that is sought is for the purpose of retroactively challenging, not Y.B.’s 
testimony, but the submissions of the Respondents (Public Complainants) and (TPS) 
after the fact. 

Test for Disclosure 
 
A broad issue I must consider in this matter is whether to order disclosure of potential 
records regarding discreditable conduct or associations of the deceased public 
complainant Y.B., including all information about his background collected in the 
Homicide Unit’s file or order the lead investigator of the Homicide Unit to participate in an 
interview with the defence. The second broad issue I must consider in the alternative is 
whether to place any reliance on the submission that Y.B. was a law-abiding citizen or 
otherwise of good character.  
 
The motion of the Applicant is based on speculation about the circumstances of Y.B.’s 
death and seeks information related to the Homicide Unit investigation. It is further based 
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on speculation about what other records might or might not exist which pre-date the death 
of Y.B. Given that the reason for the motion is to obtain records related to Y.B.’s credibility 
and not to any central issue in the hearing, the records sought have no relevance to the 
allegations contained in the Notices of Hearing but only to a collateral issue. The fact of 
his death in 2018 is clearly not relevant to the issues to be determined in the NOHs that 
refer to the events in 2011.  
 
The Applicant submitted that Y.B. was living a life of crime. Until an investigation into his 
death is completed, we cannot know if Y.B. was actively engaged in criminal activity, or 
was involved in a different manner, or was a bystander caught up in circumstances he 
had no involvement in. All of that is speculation. To be fair, what can be said is that he 
was present when criminal activity took place and he died as a result. The Applicant 
submitted that because associates of Y.B. were involved in the events of November 14, 
2018, it was indicative of the links that Y.B. had to gang activity. That does not follow. It 
cannot be assumed that Y.B.’s associations are indicative of any gang activity and I 
cannot draw an inference that he was not credible when he testified based solely on an 
event that occurred after his testimony.  
 
There has been no element of surprise caused by non-disclosure of any relevant 
prosecution evidence and no suggestion that the prosecutor in the hearing didn’t fulfil his 
obligations up to the time of YB’s death. The Applicant argued that disclosure obligations 
arose from what was revealed at a press conference regarding Y.B.’s death in 2018 but 
that event took place in the future of his testimony. Non-disclosure of the homicide 
investigation does not cause any unfairness in the previous investigative or hearing 
stages in this matter.  
 
In the Affidavit of Aidan Fishman, (Exhibit H, exhibit b) is a disclosure request prepared 
by Ms. Mulcahy on August 6, 2015. The records specifically sought in regards to Y.B. 
include a criminal record and outstanding criminal charges. The Applicant conceded that 
there was nothing to indicate that the Respondent (TPS) failed to meet its disclosure 
obligations at the time. The Applicant also indicated that he was seeking the disclosure 
because he wanted to know what wasn’t disclosed to him at the time that Y.B. testified. 
Those submissions were contrary to each other. 
 
Y.B. testified in 2017 and that is when his credibility and character were at issue. He was 
cross-examined at length by the Applicant. The Applicant later made submissions in 
relation to Y.B.’s credibility and motives in his final submissions. Some 14 months after 
his testimony, Y.B. was killed. I cannot extrapolate backwards and say the event of 2018 
was an indicator of his character or credibility in 2017. I can take notice of the information 



30 
 

I have from the transcript of the November 2018 press conference (Exhibit D, exhibit h) 
but only for the content of the press conference itself, not for the speculation that it invites. 

Test for Disclosure - Continued 
 
The PSA and the SPPA both address disclosure requirements. The PSA in s 83(5) 
requires that the police officer and the complainant have the opportunity to examine any 
documentary or physical evidence that will be given in evidence. The SPPA in s 5.4 is not 
applicable in this matter as the present tribunal rules had not yet been enacted at the time 
this matter commenced. The SPPA in s 8 notes that where the good character or propriety 
of conduct of a party is an issue in a proceeding, the party is entitled to be furnished prior 
to the hearing with reasonable information of any allegations with respect thereto. Again, 
I have not been made aware that the requirements in the PSA and SPPA were not 
addressed prior to the hearing. 
 
Disclosure must be relevant. If something is irrelevant it need not be disclosed. To 
address whether the records sought by the Applicant have any relevance to the hearing, 
the nature of the request must be examined. It is clear that potential records sought by 
the Applicant would not be related to any material particular in the NOHs. The only thing 
they could speak to is the credibility of Y.B. 
 
The Applicant takes issue with some of the final submissions of the Respondents (Public 
Complainants) and (TPS) and argued that the Respondents (Public Complainants) and 
(TPS) made submissions about Y.B.’s credibility and sought further disclosure to rebut 
those final submissions. The references are in the Applicant’s factum (Exhibit B), page 3. 
Items A-C relate to the prosecutor’s submissions and D-F are the Respondent (Public 
Complainants) submissions. 
 

A) When asked what he was “doing in life these days” Y.B. answered that he was a 
sheet metal apprentice 

B) Inspector Sinopoli submitted that the complainants had no motive to fabricate and 
their only reason for being here was to right a wrong 

C) Inspector Sinopoli disputed that there was a reputational motive to fabricate. He 
said the complainant’s credibility was bolstered because they had no stake in the 
game 

D) The prosecutor submitted that “these boys moved on with their lives and are 
productive members of society” 

E) Mr. Carolin distinguished his clients from the types of people in the Neptune 
complex who are creating a public safety concern. He said his clients are 
“upstanding members of society” 
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F) Mr. Carolin said ‘this is a group which might have had reason not to feel great 
about police officers, given how much they had been stopped and how much this 
had become part of their life, but it wasn’t this group.” 

G) Mr. Carolin submitted that none of his clients had an anti-police bias. 

Test for Disclosure - Continued 
 
Those submissions do not constitute evidence and I do not rely on them to make an 
assessment of Y.B.’s credibility. They are only submissions. Any records are not relevant 
to a material issue but only potentially to a collateral issue namely credibility. The issue 
here is the credibility of Y.B. in relation to his testimony but like all witnesses, Y.B.’s 
credibility must be assessed by the trier of fact.  
 
In R. v. Barembruch a witness was essential to the Crown’s case, and the credibility of 
that witness was a central issue in that matter. That is not the case here. The issue of 
Y.B.‘s credibility is based on the submissions of the Respondents (Public Complainants) 
and (TPS) after the hearing. As the court noted in R. v. Barembruch: 
 

‘What is significant on this issue is what went on between the complainant and 
Crown counsel on the morning of her giving evidence at the preliminary hearing. 
These events were unknown to defence counsel at the time he cross-examined 
the complainant.’ 

 
This statement by the court assisted me in putting this matter into perspective. In R. v. 
Barembruch, the conduct of the complainant before she testified was an issue which went 
directly to the central issue of her credibility. In the matter before me, the credibility of Y.B. 
was not a central issue in the hearing. The Applicant now seeks materials prompted by 
Y.B.’s death in 2018 to apply retroactively. R. v. Barembruch was not analogous to the 
matter before me. The Applicant already had possession of all disclosure that allowed 
him to make full answer and defence. 
 
The Applicant seeks to rely on Stinchcombe and McNeil disclosure principles in the 
Tribunal. Stinchcombe and McNeil address disclosure requirements that were decided in 
the criminal forum. Police discipline cases are not criminal matters. Even though thorough 
disclosure is required in the Tribunal, it does not rise to the level of Stinchcombe or 
McNeil. As was discussed by the court in Burnham v. Metropolitan Toronto Police [1987] 
2 S.C.R. 572 (Exhibit G, Tab 1), a Police Act discipline proceeding is not a criminal or 
penal proceeding. 
 
In McNeil, the court discussed Stinchcombe: 
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‘While the Stinchcombe automatic disclosure obligation is not absolute, it admits 
of few exceptions. Unless the information is clearly irrelevant, privileged, or its 
disclosure is otherwise governed [page 79] by law, the Crown must disclose to the 
accused the material in its possession.’ 

Test for Disclosure - Continued 
 
Even using the test in R. v. Stinchcombe, when considering the issue of relevance, all 
information related to the death of Y.B. which occurred some 14 months after his 
testimony is unrelated to his testimony in 2017, let alone the events of 2011 which were 
the basis for the three NOHs. The death of Y.B. had not yet occurred and the 
circumstances of his death formed no part of the hearing or the evidence and as such it 
is irrelevant. The issue of the Tribunal having discretion over the timing for such disclosure 
because it may result in harm to the Homicide Unit investigation is a moot point. 
 
Law Society of Upper Canada v. Savone was decided in the framework of a LSUC 
hearing. The hearing panel in that case agreed that Stinchcombe applied to prosecutions 
of a LSUC conduct application. It was specific to that. 
 
In Deloitte & Touche LLP v. Ontario (Securities Commission), [2003] 2 S.C.R. 713 (Exhibit 
C, Tab 1) the Supreme Court noted: 
 

‘The use of the Stinchcombe relevance standard and its application to this case by 
the OSC were both reasonable decisions.’ 

 
The matter of Sherrif v. Canada (Attorney General) noted that the Stinchcombe principles 
applied in that particular appeal. 
 
The Applicant argued that R. v. Stinchcombe was applicable in administrative tribunals 
but in the cases of Law Society of Upper Canada v. Savone, Deloitte & Touche LLP v. 
Ontario (Securities Commission, and Sherrif v. Canada (Attorney General), the courts 
were not imposing the Stinchcombe standard on administrative tribunals, but noting that 
the applicable statute governing the tribunal must be considered. They discussed that 
Stinchcombe principles might be appropriate in a particular matter, and that the standard 
of disclosure was a high one. Having indicated that, nothing has been brought to my 
attention to indicate that the prosecution did not meet its disclosure burdens under the 
PSA or SPPA for the purpose of the hearing.  
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Test for Disclosure - Continued 
 
In relation to the issue of disclosure, the Applicant also drew my attention to the decision 
in the matter of Toronto Police Service v. Ramos and Kharbar, TPS Disciplinary Tribunal, 
June 20, 2018 (Exhibit C, Tab 29). That matter is presently under appeal to the OCPC 
and I did not consider it. 
 
In May v. Ferndale Institution, [2005] 3 S.C.R. 809 (Exhibit G, Tab 2) the court indicated 
that procedural fairness must be assessed contextually, Stinchcombe principles were 
enunciated in the context of criminal proceedings where the innocence of the accused 
was at stake, and that they did not apply in the administrative context. In an administrative 
context, the duty of procedural fairness required that the decision maker disclose the 
information they had relied upon and that the individual must know the case they had to 
meet. Though Stinchcombe specifically is not applicable to administrative proceedings, 
statutory obligations and a duty of procedural fairness are what impose disclosure 
requirements. 
 
The case of Toronto (City) Police Service v. L.D. dealt with cross-examination of a witness 
and the court noted: 
 

‘Given its relevance to cross-examination and witness credibility, “[b]eing denied 
access to materials that could be used by the defence to respond to and potentially 
undermine the evidence in the case against him could undermine a [person’s] 
ability to make full answer and defence. That would be contrary to the interests of 
proper administration of justice”: R v. JB, 2008 ONCJ 209’ 

 
Context is important and an affected party must have the opportunity to know the case to 
meet, to respond to it, and put forth their own case. What the Applicant seeks here is not 
for the purpose of knowing the case to meet, or undermining the evidence, but to counter 
submissions made by the Respondents (Public Complainants) and (TPS). 
 
In this case, the Applicant was provided with notice of the case to be met in the form of 
three NOHs and disclosure of the information the Respondent (TPS) was going to rely 
on. The Applicant knew the case he had to meet and was provided with all information 
with which to conduct his defence.  
 
In Cardi v. Peel Regional Police Service, OCPC #13-10 (Exhibit G, Tab 3) the 
Commission noted:  
 

‘Stinchcome, supra, dealt with disclosure issues in the context of a Criminal Code 
case.’ 
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and further 
 

‘The Commission has previously held that rules governing Criminal Code offences 
do not apply to hearings under the Act which are administrative disciplinary 
hearings in the concerning conduct in the workplace as between employer and 
employee:’  

Test for Disclosure - Continued 
 
The Commission further went on to say that a party could not rummage in the files of an 
adverse party to see if a case could be made and relevance must be articulated. The 
disclosure application could not be based on speculation. Specific to police discipline 
proceedings, the OCPC has noted that the rules governing Criminal Code offences do 
not apply to hearings under the Act. 
 
In McCormick v. Greater Sudbury Police Service, the Divisional Court confirmed that R. 
v. Stinchcombe was not established in the administrative law context and noted: 
 

‘…the particular duty surrounding disclosure will be decided with a consideration 
of the applicable statutory scheme and a higher standard of disclosure for 
professional discipline bodies has been recognized.’ 

 
The material issues in dispute in the hearing are the events of 2011. Y.B.’s character is a 
peripheral issue. To be procedurally fair, all relevant materials needed to be disclosed. 
The disclosure sought now by the Applicant does not have a direct bearing on the central 
issues that I need to determine. The resulting decision on the merits of this matter would 
not be different if all disclosure sought by the Applicant were ordered because it does not 
affect a central issue in the hearing. A lack of the disclosure sought by the Applicant does 
not handicap the Applicant in making full answer and defence to the three NOHs.  
 
The case of Gauthier v. Timmins Police Service, OCPC #15-10 (Exhibit G, Tab 4), 
rejected findings in Sherrif v. Canada (Attorney General) that criminal law principles 
applied to tribunals and the OCPC disagreed that R. v. Stinchcombe applied. The 
administrative law duty to supply particulars did not correspond to the criminal law and 
determinations by criminal courts were not binding on administrative tribunals. Tribunals 
have special procedures, a flexible process, and do not have to import the rigid rules of 
the courts. 
 
The Commission went further to note that: 
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‘The duty imposed on a Crown is criminal cases as per McNeil, supra, is not the 
same in proceedings before the Commission.’  

 
The test for what should be disclosed in an administrative proceeding can be found in 
West Park Hospital v. Ontario Nurses’ Association: 
 

1) The information requested must be arguably relevant 
2) The information requested must be particularized so there is no dispute as to what 

is desired 
3) The Board of Arbitration should be satisfied that the information is not being 

requested as a “fishing expedition” 
4) There must be a clear nexus between the requested information and the positions 

in dispute at the hearing. 
5) Further, the Board should be satisfied that disclosure will not cause undue 

prejudice. 
 

In regards to the elements to be satisfied in the West Park Hospital v. Ontario Nurses’ 
Association test, the Applicant has not demonstrated how the records sought would be 
relevant to the allegations contained in the NOHs. Though there may be some relevance 
in relation to Y.B.’s credibility, the materials sought are not relevant to the allegations in 
the NOHs. The only references to Y.B.’s character come in the form of submissions, 
mainly of the Respondents (Public Complainants) but somewhat from the Respondent 
(TPS). The information requested by the Applicant has not been particularized but comes 
in the form of a global request for all records relating to discreditable conduct or 
associations of Y.B., including all information discovered during the Homicide Unit 
investigation. There is no clear nexus between the requested information and the 
positions in dispute at the hearing.  
 
The Applicant has generally articulated why he is seeking additional materials. He argued 
they were relevant to attack the credibility of Y.B., potentially to re-open the evidence 
once materials are disclosed in order that they can be entered to attack the credibility of 
Y.B., and potentially to bring a stay application if there were any materials that were not 
disclosed previously that should have been. The Applicant’s request was expansive and 
general at the same time (Exhibit D, exhibit f) and asked for all records relating to the 
Homicide Unit investigation, all records and information relating to disreputable character 
on the part of Y.B., and any notes of the prosecutor’s communication with the Homicide 
Unit. The Applicant argued that he could not be specific if he did not know what records 
existed. Based on the nature and scope of the request, I am not convinced that the 
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information sought is not in the form of an attempt to rummage through the files of an 
adverse party or a “fishing expedition”. 
 
Finally, the prejudice that would result from the disclosure of any potential records would 
cause ongoing distractions to the hearing itself in that anything the Applicant sought to 
rely upon could not be admitted as evidence on its own and would necessitate further 
hearings to reach conclusions about any allegations contained in any records. This 
hearing would not conclude expeditiously as hearings within the hearing would cause 
lengthy delays as the focus of the hearing shifted away from the allegations in the NOHs 
to collateral matters. 
 
In further addressing the West Park Hospital v. Ontario Nurses’ Association test 
specifically in relation to the submissions of the Respondents (Public Complainants) and 
(TPS), the information sought is not arguably relevant to rebutting those submissions 
because they are not evidence. Their submissions are not and do not reinforce the 
evidence. 
 
Any records which might be produced could not be confirmative or contradictory to any 
material issue in the hearing or the allegations in the NOHs. They would have no probative 
value and would not provide evidence of the matters in dispute. As such, being irrelevant, 
there is no compelling reason to order any disclosure of the Homicide Unit investigation 
from November 2018 onwards or order any further records based on the speculation of 
the Applicant that some might exist.  

Test for Re-opening Evidence 
 
Any records that the Applicant could rely on would necessitate a re-opening of the 
Applicant’s case and calling fresh evidence in order for those records to form part of the 
evidence in this hearing. Any records introduced would not be proof of anything on their 
own and would necessitate other hearings to prove their veracity or assign a weight to 
them. That would require an examination of the fresh evidence test and if granted, the 
further hearings required would be contrary to the principle of an expeditious hearing on 
its merits. The test for the introduction of fresh evidence is higher than that for disclosure.  
The Applicant had referenced the test in R. v. Palmer, [1980] 1 S.C.R. 759 (Exhibit G, 
Tab 10) for fresh evidence and had submitted that the test had no application in this 
motion. The Palmer test was for whether a party could introduce fresh evidence on 
appeal. This matter did not deal with an appeal and there has not been a finding in relation 
to Constable Lourenco. 
 



37 
 

Though the Respondent (Public Complainants) had indicated he was not relying on the 
cases of R. v. Hayward, R. v. Acevedo, R. v. U.A., Law Society of Ontario v. Ejidike, or  
R. v. Trotta for the purpose of considering the fresh evidence test, they still discussed 
principles that were germane to this disclosure motion such as that the judge should be 
satisfied that the proposed evidence was relevant to a material issue and the trial judge 
must consider the potential prejudice to the other party if it were permitted to re-open the 
evidence.  
 
In this case, though I am not considering a request to re-open the evidence, any evidence 
in relation to Y.B.’s credibility from records would not be relevant to a central issue and 
would not have a significant bearing on his credibility because the bulk of evidence he 
provided can be seen in the corroborating video and he was not the only witness to testify 
about it. The disclosure motion fails on the first test because the materials sought are not 
relevant to any material issue in the case and would not be in keeping with an orderly or 
expeditious hearing. Credibility as a stand-alone issue is not an appropriate basis for 
admission of evidence that would otherwise be collateral. 
 
Though the Applicant has indicated that based on any disclosure provided he might seek 
to make an application to reopen the evidence, the test here is whether disclosure should 
be ordered, not whether fresh evidence should be admitted in the hearing. I find it would 
be premature to decide the issue of a fresh evidence because the primary issue before 
me is disclosure.  

Additional Considerations 
 
The Applicant indicated that in R. v. Lyttle, [2004] 1 S.C.R. 193 (Exhibit J, Tab 11) the 
Supreme Court said counsel was ethically and legally prohibited from asking questions 
and putting suggestions to a witness without a good faith basis for doing so. However, in 
a review of Lyttle, I noted that the court discussed that a cross-examiner may put 
suggestions to the witness as long as they were not reckless or known to be false even if 
the information they had was incomplete or uncertain. The cross-examiner may pursue 
an honest hypothesis on the strength of a reasonable inference, experience, or intuition, 
so long as it was not misleading. In this case the Applicant was entitled to pursue many 
areas involving credibility during his cross-examination of Y.B. and did so based on the 
information available at the time. 
 
I did not find the case of R. v. Corbett to be of assistance in regards to its main focus, that 
of prior criminal convictions, but I understand the Applicant’s reason for bringing it to my 
attention in regards to the issue of temporal remoteness. R. v. Guthrie was not of 
assistance to me either because it dealt with the types of findings of guilt that that were 
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relevant to credibility. R. v. Duguay was not of assistance to me because it dealt with 
editing a criminal record to balance the probative value of the convictions versus the 
prejudicial value of having a jury see the complete record. I did not consider the matter of 
R. v. Baxter which dealt with the timing of materials to be released. Since disclosure is 
not being ordered in this motion, the issue of the timing of any disclosure is not a 
consideration here. R. v. Picton discussed the request by the accused for materials 
involving allegations that it could use challenge the credibility of a witness prior to the 
court case. I did not find it of assistance here. 
 
Though it requires an examination of whether the balance of the records sought by the 
Applicant are likely relevant, I did not consider the test in R. v. O’Connor. I believe that R. 
v. O’Connor is not an applicable regime because the Applicant seeks records related to 
TPS interactions with Y.B.  

Third Remedy Sought by the Applicant 
 
As the trier of fact, one of my tasks is to assess the credibility and reliability of a witness 
which must be based on an examination of the testimony of that witness and the evidence 
presented during the hearing. Those assessments can be based on the manner in which 
a witness testifies, the internal and external consistency of their evidence, its harmony 
with the other evidence in the hearing as well as a number of other factors. A trier of fact 
can accept all or part or none of a witness’s evidence based on the totality of the evidence 
presented. 
 
The Applicant indicated that if the first two remedies he sought were not granted, he 
sought in the alternative that I refrain from any reliance on the submissions of the 
Respondents that Y.B. was a law-abiding citizen or was otherwise of good character. 
Submissions made by the parties are just that, submissions. They do not constitute 
evidence. I have to determine if submissions made by counsel have merit and if they are 
in keeping with the evidence before the hearing. A submission made by counsel in and 
of itself does not bolster or detract from a witness’s credibility. Submissions assist to guide 
a trier of fact in the examination of the evidence, not to reach a conclusion.  Until I have 
fully engaged in the exercise of examining all of the evidence and making determinations 
as to the credibility and reliability of a witness, it would be premature to grant the third 
order sought by the Applicant. 
 
As such, I deny the motion of the Applicant and do not grant any of the orders sought. 
 
This matter will be brought back at a future date to allow the Applicant to make final reply 
submissions. 
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Richard Hegedus 
Acting Superintendent 
Hearing Officer 

 
Decision delivered electronically:   August 29, 2019 
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E-mail from Inspector Sinopoli November 22, 2018 (Exhibit D, exhibit c) 

Agreed Statement of Facts (Exhibit D, exhibit d) 

E-mail from Inspector Sinopoli December 6, 2018 (Exhibit D, exhibit e) 

Disclosure request from Mr. Gridin December 10, 2018 (Exhibit D, exhibit f) 

E-mail from Mr. Gridin December 10, 2018 (Exhibit D, exhibit g) 

Transcript AM 680 News Conference November 14, 2018 (Exhibit D, exhibit h) 

Responding Record (Public Complainants) (Exhibit E) 

Factum (Exhibit E, Tab 1) 

R. v. Corbett, 1988 CanLII 80 (SCC) (Exhibit E, Tab 2) 

Law Society of Upper Canada v. Sriskanda, 2017 ONLSTA 2 (CanLII) (Exhibit E, 

Tab 3) 

R. v. Durette, 1994 CanLII 123 (SCC) (Exhibit E, Tab 4) 

R. v. McNeil, 2006 CanLII 40087 (ONCA) (Exhibit E, Tab 5) 
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R. v. Hayward, 1993 CanLII 14679 (Exhibit E, Tab 6)  

R. v. Acevedo, 2013 ONSC 1736 (Exhibit E, Tab 7) 

R. v. U.A., 2006 CanlII 27109 (ONSC) (Exhibit E, Tab 8) 

Law Society of Ontario v. Ejidike, 2018 ONLSTH 128 (Exhibit E, Tab 9) 

R. v. Trotta, 2004 CanLII 60014 (ONCA) (Exhibit E, Tab 10) 

Sopinka, Lederman, Bryant, and Fuerst, The Law of Evidence in Canada, Third 

Edition [excerpt] (Exhibit E, Tab 11) 

Factum of Respondent (Toronto Police Service) (Exhibit F) 

Book of Authorities of Respondent (Toronto Police Service) (Exhibit G) 

Burnham v. Metropolitan Toronto Police [1987] 2 S.C.R. 572 (Exhibit G, Tab 1) 

May v. Ferndale Institution, [2005] 3 S.C.R. 809 (Exhibit G, Tab 2) 

Cardi v. Peel Regional Police Service, OCPC #13-10 (Exhibit G, Tab 3) 

Gauthier v. Timmins Police Service, OCPC #15-10 (Exhibit G, Tab 4) 

Ontario Provincial Police v. Pierce, Ontario Provincial Police Discipline Hearing 

(Exhibit G, Tab 5) 

West Park Hospital v. Ontario Nurses’ Association, (1993) 37 L.A.C. (4th) 160 

(Exhibit G, Tab 6) 

Laurentian University (Board of Governors) v. Laurentian University Faculty 

Association (Galiano-Riveros Grievance), [2011] O.L.A.A. No. 660 (Exhibit G, Tab 

7) 

Grills v. Ontario Provincial Police, OCPC #15-02 (Exhibit G, Tab 8) 

R. v. Turner, [1994] O.J. No. 4493 (Exhibit G, Tab 9) 

R. v. Palmer, [1980] 1 S.C.R. 759 (Exhibit G, Tab 10) 

R. v. Kowall, [1996] O.J. 2715 (Exhibit G, Tab 11) 

R. v. A.R.B., [1998] O.J. 3648 (Exhibit G, Tab 12) 

Police Services Act, R.S.O. 1990, c. P. 15, s 83(5) (Exhibit G, Tab 13) 

Statutory Powers procedure Act, R.S.O. 1990, c. 22 (Exhibit G, Tab 14) 
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Canadian Encyclopedia Digest – Evidence, IV. 12(a), Carswell (excerpt 266-268) 

(Exhibit G, Tab 15) 

 

Affidavit of Aidan Fishman (for Toronto Police Service) (Exhibit H) 

Notices of Hearing (Exhibit H, exhibit a) 

Disclosure Request from Ms. Mulcahy August 6, 2015 (Exhibit H, exhibit b) 

Disclosure Request from Mr. Gridin December 10, 2018 (Exhibit H, exhibit c) 

Prosecutor Letter of Designation Counsel J. Leung (Exhibit I) 

Supplemental Authorities (Constable Lourenco) (Exhibit J) 

Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307 

(Exhibit J, Tab 1) 

Power v. London Police Service, 2013 OCPC 14 (Exhibit J, Tab 2) 

R. v. A.M.G., [2014] O.J. No. 223 (SCJ) (Exhibit J, Tab 3) 

R. v. Barembruch, [1997] B.C.J. No. 2029 (CA) (Exhibit J, Tab 4)) 

R. v. Boyd, [2006] M.J. No. 212 (QB) (Exhibit J, Tab 5) 

R. v. Chretien, 2009 CanLII 9381 (Exhibit J, Tab 6) 

R. v. Conway, [2010] S.C.J. No. 22 (Exhibit J, Tab 7) 

R. v. Frater, [2008] O.J. No. 5329 (SCJ) (Exhibit J, Tab 8) 

R. v. Gill. [2010] O.C. No. 6401 (SCJ) (Exhibit J, Tab 9) 

R. v. Hoeving, [2008] A.J. No. 884 (QB) (Exhibit J, Tab 10) 

R. v. Lyttle, [2004] 1 S.C.R. 193 (Exhibit J, Tab 11) 

R. v. M.C., [2012] O.J. 1131 (SCJ) (Exhibit J, Tab 12) 

R. v. Shears, 2008 CanLII 63223 (SCJ) (Exhibit J, Tab 13) 

R. v. Violette, [2008] B.C.J. No. 2768 (SC) (Exhibit J, Tab 14) 

R. v. Yu, [2001] A.J. No. 477 (QB) (Exhibit J, Tab 15) 

Rees v. Canada (Royal Canadian Mounted Police), [2005] N.J. No. 103 (CA) 

(Exhibit J, Tab 16) 

Stevenson v. York Regional Police Service, 2013 OCPC 12 (Exhibit J, Tab 17) 
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Law Society of Ontario, Rules of Professional Conduct, Chapter 5, Rule 5.1 

(Exhibit J, Tab 18) 

R. v. C.F., [2017] O.J. No. 3034 (Exhibit K) 

R. v. Yu, 2002 ABCA 305 (Exhibit L) 

R. v. Guthrie [2014] O.J. No. 2583 (Exhibit M) 

Canada Evidence Act R.S.C. 1985 c, C5 s 12 (Exhibit N) 

R. v. Cook , 2014 ONCA 170 (Exhibit O) 
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